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TRANSPOSITION OF THE REVISED EU TOBACCO PRODUCTS DIRECTIVE 

Directive 2014/40/EU of the European Parliament and of the Council of 3 April 2014 on the 
approximation of the laws, regulations and administrative provisions of the member states 
concerning the manufacture, presentation and sale of tobacco and related products and 
repealing Directive 2001/37/EC entered into force on 19 May 2014.  Member states must 
transpose the Directive by 20 May 2016.  I am writing to the Committee to inform you of the 
transposition plan for the Directive in Scotland. 

Having considered the provisions of the Directive in conjunction with officials from the UK 
Government and the other devolved administrations, it is the view of Scottish Government 
that the vast majority of the Directive falls within reserved matters and is therefore for the UK 
Government to transpose in UK-wide regulations.  The extent to which a small part of the 
Directive falls within devolved competence is debateable but the only areas which appear to 
us to fall within devolved competence are: 
 

• Articles 13 and 14 (which relate to the presentation, appearance and content of 
tobacco packaging) but only to the extent they concern the promotion of tobacco by 
way of packaging and presentation rather than by labelling and content; and 

 
• Article 20(5)(a) and (d) (which relate to the advertising and marketing of e-

cigarettes) but only to the extent they concern certain advertising and marketing in 
the press and printed media in Scotland and sponsorship events held exclusively in 
Scotland. 

 
It is my belief that it is both sensible and proportionate to allow the UK Government to 
transpose for Scotland the very limited matters in the Directive which fall within devolved 
competence. 
 
Subject to the Scottish Ministers being content with the UK Government’s regulations on 
standardised packaging of tobacco, it makes sense that Articles 13 and 14 of the Directive 
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should be transposed for Scotland in the UK regulations on standardised packaging because 
those Articles lay down rules on the presentation, appearance and content of tobacco 
packaging which domestic rules will complement and build on.  The Scottish Parliament 
passed a Legislative Consent Motion in January 2014 allowing the UK Government to take a 
power in the Children and Families Act 2014 to make regulations for Scotland on 
standardised packaging subject to the consent of the Scottish Ministers, which covers the 
matters contained in Articles 13 and 14. 
 
In my view there is clearly an advantage to transposing the provisions of this Directive which 
relate to advertising in a single set of UK-wide regulations.  Article 20(5) of the Directive, 
which concerns the advertising of e-cigarettes, was not drafted with the UK’s devolution 
settlement in mind: Article 20(5)(a) and (d) is to some extent devolved and to some extent 
reserved.  Attempting to split the transposition of this Article carries the risk of transposing 
the Directive improperly.  Furthermore, the Directive is very prescriptive and allows little 
scope to make distinct provision for Scotland  e.g. the Directive requires a complete ban on 
the forms of advertising to which it applies.   
 
For these reasons I am giving my consent to the UK Government to transpose the Directive 
for Scotland.   
 
My officials will consult appropriately with stakeholders and ensure that Scottish views are 
fed into the process.  We will continue to work with the UK Government, the Welsh 
Government and the Northern Ireland Executive to ensure the regulations are fit for purpose.   
 
 
 
 
 
 
 
 
 
 

Michael Matheson 
 
 

Copy to:  Christina McKelvie MSP, Convenor, European and External Relations Committee 
 
 
 
 
 
 


